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IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,

)
)
)
)
)
)
)
)
)
)

Plaintiff-Respondent,
v.
CHRISTOPHER JOHN OLEARAIN,
Defendant-Appellant.

NO. 43959
Ada County Case No.
CR-2015-16115

RESPONDENT'S BRIEF

Issue
Has Olearain failed to establish that the district court abused its discretion by
imposing a unified sentence of 10 years, with two years fixed, upon his guilty plea to
felony driving under the influence?

Olearain Has Failed To Establish That The District Court Abused Its Sentencing
Discretion
Olearain pled guilty to driving under the influence (one prior felony DUI conviction
within 15 years) and the district court imposed a unified sentence of 10 years, with two

1

years fixed. (R., pp.37-40.) Olearain filed a notice of appeal timely from the judgment
of conviction. (R., pp.42-44.)
Olearain asserts his sentence is excessive in light of his “need for treatment, past
success on probation, and family support.”

(Appellant’s brief, pp.3-5.)

The record

supports the sentence imposed.
The length of a sentence is reviewed under an abuse of discretion standard
considering the defendant’s entire sentence. State v. Oliver, 144 Idaho 722, 726, 170
P.3d 387, 391 (2007) (citing State v. Strand, 137 Idaho 457, 460, 50 P.3d 472, 475
(2002); State v. Huffman, 144 Idaho 201, 159 P.3d 838 (2007)). It is presumed that the
fixed portion of the sentence will be the defendant's probable term of confinement. Id.
(citing State v. Trevino, 132 Idaho 888, 980 P.2d 552 (1999)). Where a sentence is
within statutory limits, the appellant bears the burden of demonstrating that it is a clear
abuse of discretion. State v. Baker, 136 Idaho 576, 577, 38 P.3d 614, 615 (2001) (citing
State v. Lundquist, 134 Idaho 831, 11 P.3d 27 (2000)). To carry this burden the
appellant must show that the sentence is excessive under any reasonable view of the
facts. Baker, 136 Idaho at 577, 38 P.3d at 615. A sentence is reasonable, however, if it
appears necessary to achieve the primary objective of protecting society or any of the
related sentencing goals of deterrence, rehabilitation or retribution. Id.
The maximum prison sentence for felony driving under the influence (one prior
felony DUI conviction within 15 years) is 10 years. I.C. § 18-8005(6), (9). The district
court imposed a unified sentence of 10 years, with two years fixed, which is within the
statutory guidelines. (R., pp.37-40.) At sentencing, the district court addressed the
seriousness of the offense, the danger Olearain presents to the community, and his

2

failure to be deterred by prior DUI convictions and legal sanctions. (2/8/16 Tr., p.11, L.2
– p.13, L.6.)

The state submits that Olearain has failed to establish an abuse of

discretion, for reasons more fully set forth in the attached excerpt of the sentencing
hearing transcript, which the state adopts as its argument on appeal. (Appendix A.)

Conclusion
The state respectfully requests this Court to affirm Olearain’s conviction and
sentence.

DATED this 28th day of June, 2016.

__/s/_Lori A. Fleming__________
LORI A. FLEMING
Deputy Attorney General

ALICIA HYMAS
Paralegal

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I have this 28th day of June, 2016, served a true and
correct copy of the attached RESPONDENT’S BRIEF by emailing an electronic copy to:
JENNY C. SWINFORD
DEPUTY STATE APPELLATE PUBLIC DEFENDER
at the following email address: briefs@sapd.state.id.us.

__/s/_Lori A. Fleming _________
LORI A. FLEMING
Deputy Attorney General
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MR. MARX: No, Your Honor.
1
Tl
m CUURT: Well, thh1 crime was committed
2
while
you
were on probation for DUI, felony
3
probation
for
UUl. And you had specific
4
6 conditions in your probation imposed by Judge Owen
6 on what would have made this crime not happen If
7 you had chosen to follow them.
You had specifically conditions that
8
9 you not purchase, possess or consume alcohol. You
10 had a spedfk provision that you not frequent
11 establishments where the sale of alcohol ls the
12 primary business of the establishment. You were
13 placed on probation after a rider on October 14,
14 2014, And then on November 16, 2015, you werP. in
15 a bar drinking. You got a .254, .251.
Your prior convictions were 2010 and
16
17 you were sentenced to one year unsupervised
18 probation on April 18, 2011. You picked up
19 another DUI ln 2012 for which you were sentenced
20 on November 13, 2013. So you were on probation
21 for that offense when you picked up the offense
22 that you had in front of Judge Owen. Judge Owen
23 placed you on a rider.
You are not getting the point. This is
24
25 a serious offense. An offense that outs other

addressed with folks with substance abuse problems
for Christopher at least are In place properly
where he has the structure and the support set up.
That obviously didn't stop this DUI from
happening, but he is making some positives there.
I think largely based on that the
probation officer's recommendation on page six of
the PSI that the Court consider a second period of
retained jurisdiction indicates the PO has some
belief that he Is going to be able to get things
turned ;iround and demonstrated some positives to
her. He did thP. 11hort rider program. Obviously
that wasn't lengthy enough to address the problems
and the aftercare things need to be a little blt
more dialed ln.
He has got to figure out a way to do
this and stop drinking. There is Just no options
around it. He can be successful in every aspect
of his life, but It Is clear that when he chooses
to consume alcohol those avenues are significantly
impacted. And given his success and the
recommendation of the probation, we are asking the
Court to consider doing a second retained
jurisdiction.
If he hadn't been successful on

12

10

probation, minus the drinking, and hadn't been
1 people at risk. You were clearly very impaired.
2 You had an empty flask in your glove box. You
doing those things that U,e PO talks about,
3 failed the field sobriety test. You did not have
certainly I wouldn't be asking the Court to
4 an interlock device on your own vehicle. You were
4 consider that. The PO sees some hope in him and
6 sitting at a bar drinking whiskey and coke. You
!I so we are asking the Court to give him that
6 are not suitable for probation.
6 opportunity.
People voluntarily impairing themselves
7
THE COURT: What do you have to say,
7
and
then
driving
vehicles present an unacceptable
8
8 Mr. Olearain?
risk
of
bodily
harm
or death to members of the
THE
DEFENDANT:
Miss
Bail,
I
do
admit
I
have
8
9
public
as
well
as
to
themselves.
I find that your
10
a
drinking
problem.
lam
seeking
help.
I
have
10
11 performance on probation, I don't know how it
11 signed up while incarcerated for SAP class. I am
12 could be characterized as doing well on probation.
12 self paid and waiting for open rec. I rt!acht!d out
13 I think some of that can be attributed to the fact
13 and contacted Ascent for inpatient or intensive
14 that the probation officer may have far too many
14 outpatient. I do understand that I do have a
15 people and may not be able to provide a level of
15 drinking problem. I am actually seeking help this
16 acceptable supervision.
16 time versus previous times. I just went with the
But you had probation conditions that
17
17 flow of what the Court recommended. l am guilty
would
have
kept you out of trouble if you would
18
18 of the charge. I am not denying it. I did drink
have
followed
them . Not purchase, possess or
19
19 and ddve. Lt is an Issue. And I do take full
consume
al.
c
ohol
on a probation for DUI is a major
20
20 responsibility. I Just hope that the Court gives
condition
of
probation
as is the no frequenting.
21
me
a
chance
to
try
and
figure
it
out
being
on
21
I
am
going
to
Impose the sentence of
22
programs
versus
prison.
Thank
you
.
22
two
years
fixed
follow<id
by eight years
23
THE
COUl{T:
Js
there
a
legal
cause
why
we
23
24 indeterminate for a ten year sentence. I am not
24 should not proceed?
25 l?Oin~ to Impose a second rider. You had an
MR. WHITE: No, Your Honor.
26
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